APPENDIX 3 – Religious Discrimination Legislation


RELIGIOUS DISCRIMINATION LEGISLATION

GENUINE OCCUPATIONAL REQUIREMENTS

ETHOS STATEMENT

We would like to acknowledge thanks to The Archbishops’ Council, Brachers Solicitors, and Faithworks for the use of their guidelines for the preparation of this booklet.

We have tried to ensure that all the information given is correct.  However the Rochester Diocesan Board of Finance cannot be held responsible for any errors or omissions.

It is hoped that this paper will help the PCC, as an employer, understand and apply the religious discrimination legislation effective from 2 December 2003.  This legislation makes it illegal to discriminate on the grounds of religion and belief.  We have tried to use terminology which is appropriate for a PCC as an employer, but it has sometimes been necessary to use the word ‘organisation’.  For this you should consider the life and organisation of the church and the PCC should be regarded as the employer.  When reading this document care should be given to considering volunteers as falling within these guidelines.

However, when a religious organisation advertises for a person of faith or chooses to employ such a person because s/he has a particular faith, this is exactly what the employer is doing – discriminating on the grounds of religion.

The legislation does provide some flexibility to allow Christian and other religious organisation to maintain their faith basis.  In other words, discrimination is acceptable within the law, but only where this can be justified.

Justifying that a post needs a Christian to carry it out requires the employer to demonstrate that there is a “genuine occupational requirement” (GOR), for the post-holder to be a Christian and that the requirement relates to the Christian ethos of the organisation.

This means that as a Christian organisation the PCC will be able to advertise for, recruit and employ Christians only if it can demonstrate in each case the specific reason and relation to its organisation’s ethos.  It may be that certain posts need to be filled by Anglican Christians rather that people of a Christian faith and it will also be necessary to declare this and demonstrate why.

Identifying which posts need Christians and why

The law says that if an employer wishes to advertise for, select, employ or promote a Christian it needs to be able to justify the reason.

This means that the PCC must be able to determine the GOR for any post to be filled by a Christian.

At the moment there is no case law so there are no proven reference points and there is no official guidance on what constitutes a GOR in a religious organisation.

Identifying a GOR

The starting point will be to describe the whole job, not just the tasks that only a Christian can do.
This document will then guide you as you describe the job and then identify the criteria – the skills, knowledge and experience that you are looking for in the person.  This needs to be done before starting the recruitment process.

The next step is to identify those tasks of the job which require a Christian to do them.

When writing up the GOR in the job description it is essential that:

· a central function of the job must reflect the GOR

· There are clear links between the Christian purpose and ethos of the organisations and the job stated in this description

· The GOR is clearly featured in the list of the main tasks in the job description

· The knowledge, skills, experience required to carry out the GOR and so reflect the ethos are clearly stated in the person specification

Guidance notes from ACAS may be helpful when determining the GOR

“The employer must be able to show that being of a specific religion or belief is a central requirement of the job and not just one of many relevant factors

When considering applying such a requirement the employer must look at each post individually both in terms of the duties of the job and also the context in which it is carried out.

Employers should not expect to apply a blanket occupational requirement to all its posts

Employers should consider whether there are alternatives to applying an occupational requirement.  For instance, if only a small part of the job needs someone from that religion then it may be possible to redistribute work or re organise roles in such a way as to avoid applying a religious requirement to a particular post.

Employers should be clear about the link between the requirements of the job and the need to maintain the organisation’s ethos.

Employers can reasonably expect their staff to keep the organisational values and culture and should bear in mind that people may be able to maintain those values and culture without actually belonging to the particular religion or belief.

Employers should be clear about the link between the requirements of the job and the need to maintain the organisation’s ethos as, in the event of an Employment Tribunal claim on the grounds of religion or belief, the burden or proof will be on the employer to show the GOR.”

ACAS guidelines www.acas.org.uk
In summary

· A GOR must be central to the job

· A GOR must be reflected in the duties of the job or the context in which it is carried out

· A GOR must be linked to the personal requirements for the job

· A GOR must be related to the ethos of the organisation

· A GOR must be individual to each job – cannot be applied as a blanket exception

· A GOR must be generally more than a small part of the job

Examples of GORs in Christian organisation

The following are examples of job functions that may give rise to GORs for posts to be filled by Christian.  The PCC needs to think through whether there are other posts in the organisation which may carry GORs bearing in mind the requirements for GORs (as above)

· Leading the Christian purpose of the organisation, setting the vision and strategy, understanding and articulating the theology of the organisation

· Leading the development of or delivering the main Christian activity(ies) of the organisation

· Representing the Christian purpose of the organisation, speaking, preaching, advocating on behalf of the organisation

· Being the face-to-face contact with the public, delivering the Christian purpose of the organisation to those whom the organisation serves

· Being the “voice” of the organisation, representing the organisation to enquirers, being the point of contact about the organisation

· Being responsible inside the organisation for representing, promoting, maintaining and ensuring the transference of the Christian ethos of the organisation

· Leading or supporting the spiritual life of the organisation, conducting acts of worship, prayer times, retreats, responsible for spiritual development

GORs and Equal Opportunities

With the introduction of the new equality and diversity legislation religious discrimination is lawful for religious employers only where it can be justified as a genuine occupational requirement.

Therefore as a Christian employer the PCC while subscribing to equal opportunities it cannot say in its equal opportunities policy that it does not discriminate on any grounds.  

The PCC therefore needs to make a statement in its Equal Opportunities policy that, in the light of our Christian Ethos and purpose, it reserve the right to recruit Christians where there is a GOR to do so.

The PCC may wish to indicate which posts this applies to.  However, each time a post that has had a GOR becomes vacant, the need for the GOR needs to be reviewed.

Christian Ethos

Identifying the Christian ethos

The new legislation states that the GOR for any job should relate to the ethos of the organisation.  It is therefore vital that the PCC identifies its organisational ethos, as it will be impossible to claim a GOR unless it can be demonstrated that there is a Christian ethos.

If the PCC does not demonstrate a Christian ethos then the need for a Christian in a certain post would not be valid.

Ethos is defined as the spirit or shared motivation of a people or an organisation.  It’s why people do what they do.  In other words, the unique flavour or essence of an organisation – what makes it tick and what makes it distinctive from another organisation and gives it its identity.  It is also about the environment within which the organisation’s mission and activity are formed and delivered.

To draft an ethos statement

· The PCC must ensure that the ethos statement reflects the unique characteristics of the organisation and should include
· The shared motivation – why people work within the organisation
· The value base – what the organisation stands for
· Internal practices – how the motivation and Christian value base are practised internally – the way people are treated and treat each other
· The external expression – how the motivation and Christian value base are expressed externally – the way people are served by the organisation

When drafting the ethos statement the PCC should consider how this statement of ethos happens on a practical day-to-day basis.  Is it really lived or just said?

Examine organisational practices

The final thing to do is to see whether these values relate to the employment practices and procedures.  Is the statement of ethos reflected in how the employer behaves? If the PCC wished to use the ethos statement as the reason for a GOR and then it is discovered that the statement does not reflect reality, the defence for the GOR would probably be invalid.

1. Recruitment

The focus needs to be ensuring the continuity of the organisational ethos through recruitment, selection and appointment.  There should be clarity and transparency about what the organisation believes and how it understands and promotes its ethos.

Christian posts

There needs to be a clear understanding about those posts which carry a GOR and are therefore to be filled by Christians.  It is important that staff are kept informed about which posts these are so that any expectation about promotion into these posts are based on reality.

Job descriptions/person specifications

Job descriptions and specifications must reflect the need to recruit someone who can both carry out the job and maintain the ethos.  The person must have the skills to do the job and equally capable of implementing the organisations ethos.

Recruitment literature and advertising

Literature needs to state not only the activities of the organisation but also the identity of the organisation.  It needs to be clear and transparent about the Christian ethos, what the organisation believes and stands for, what its faith basis is and what this all means in terms of culture, standards and expected behaviours.  An emphasis on relational style of working and personal and spiritual development are helpful.

Selection process

The selection process needs to recognise that getting the right person who can relate to the organisation’s ethos is as important as getting someone who can technically do the job.

2. Relations

The focus is about building the ethos through strengthening relationships.  A relational organisation is an authentic Christian organisation.

Contracts

A contract of employment is central to the employer/employee relationship as it represents the commitment of both parties to each other and as such must be treated with care, respect and attention to detail

Induction

The process should include a focus on welcoming new people so that they feel a sense of belonging as soon as possible; know what they need to know and how to get involved.  It should begin to hand on the distinctiveness of the organisation by describing its culture and ethos, the values and organisational ways and customs

Communication and relational skills

Within the development programme for leaders and managers relational skills should be recognised and developed. Competencies should include the ability to listen and give constructive feedback.  Communication needs to be understood not only as a process of sharing information but also a process of consulting people about their views and opinions

Investment

Investment in delivering the mission needs to be balanced with investment in helping people work effectively and teams work together.  To assist this process budget should be made available for time out in order to build and strengthen working relationships.

Strategic planning

In any strategic plan there should be objectives which not only develop the delivery of the mission but also help the organisation improve its ethos by focussing on its working practices.

Disciplinary/capability procedures

Within the framework of disciplinary procedures the aim needs to be both to improve understanding where relationships have failed, and performance (with appropriate training and support) where the standard achieved is lower than required.

These procedures should be characterised by the need for senior management to model the Christian values as expressed in the value statement of the organisation.  Support should also be given to management to help and encourage them to deal with conflict in an appropriate manner.

External accountability

The organisation should be accountable in its external relationships with partners and stakeholders.  It is important to have an understanding about the nature of such relationships and expectations held by both parties

3. Development

The focus needs to be on understanding that the development of the Christian ethos and missions is dependent on staff and volunteers growing and developing their God-given potential.  There should be recognition that the work undertaken is an expression of the organisation’s ethos

Learning organisation

The organisation should strive to be a learning organisation

Learning and development policy

A learning and development policy will formally lay a foundation for personal, professional and spiritual growth

Budget

Learning and development needs to be planned for.  It generally requires investment although often creative inexpensive solutions can be found

Development plan

A development plan for each individual that embraces their personal, professional and spiritual needs signals real commitment to their growth

Spiritual direction

Spiritual direction and spiritual refreshment needs to be recognised as essential to the successful delivery of the organisation’s mission

4. Reward

The focus is on maintaining the organisational ethos by seeing the reward policy as an expression of its commitment to equality, integrity and transparency

Theology

The employer needs to think through what it understands by reward and the different aspects of reward within a framework of a theology of reward

Evaluation of jobs

A method of job evaluation to create a rank order of jobs indicates the employer’s respect for the principles of fairness.  This approach will assist the organisation in embracing the concept of equal pay for work of equal value

Rates of pay

Transparency about rates of pay is critical to a felt sense of organisation fairness

5. Faith

The focus is to enable Christians to experience, explore and express their shared motivation for the work.

Prayer and worship

The Christian distinctiveness should be expressed in the prayer and worship as well as the ethos and mission

Expectations

The employer’s expectation regarding such gatherings/events needs to be clearly outlined in literature and during the induction period.

Leadership

It is important to clarify which staff posts are required to lead prayer and worship, give spiritual direction, preach, attend church meetings and contribute theologically.  These requirements should be clearly outlined in the job descriptions.
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